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§5.701

TABLE 5.569—SUGGESTED RANGE OF AN
APPROPRIATE ORDER—Continued

Range of order (in

Type of offense months)

Violation of Regulation:

Refusal to take chemical 12-24
drug test.

Refusal to take required al- | 12-24
cohol test.

Dangerous drugs (46 U.S.C.
7704).

The only proper order for
a charge under 46
U.S.C. 7704 found
proved is revocation.

[CGD 82-002, 50 FR 32184, Aug. 9, 1985, as
amended by CGD 86-067, 563 FR 47079, Nov. 21,
1989; USCG-2000-7759, 66 FR 42967, Aug. 16,
2001]

Subpart | [Reserved]

Subpart J—Appeals

§5.701 Appeals in general.

A party may appeal the decision of
an ALJ under the procedures in sub-
part J of 33 CFR part 20. A party may
appeal only the following issues:

(a) Whether each finding of fact rests
on substantial evidence.

(b) Whether each conclusion of law
accords with applicable law, precedent,
and public policy.

(c) Whether the ALJ committed any
abuses of discretion.

(d) The ALJ’s denial of a motion for
his or her disqualification.

[USCG-1998-3472, 64 FR 28075, May 24, 1999]

§5.707 Stay of effect of decision and
order of Administrative Law Judge
on appeal to the Commandant; tem-
porary credential or endorsement.

(a) A person who has appealed from a
decision suspending outright or revok-
ing a credential or endorsement, except
for revocation resulting from an of-
fense enumerated in §5.59, may file a
written request for a temporary cre-
dential or endorsement. This request
must be submitted to the Administra-
tive Law Judge who presided over the
case, or to any Officer in Charge, Ma-
rine Inspection for forwarding to the
Administrative Law Judge.

(b) Action on the request is taken by
the ALJ unless the hearing transcript
has been forwarded to the Com-
mandant, in which case, the Com-
mandant will make the final action.
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(c) A determination as to the request
will take into consideration whether
the service of the individual is compat-
ible with the requirements for safety at
sea and consistent with applicable
laws. If one of the offenses enumerated
in §5.61(a) has been found proved, the
continued service of the appellant will
be presumed not compatible with safe-
ty at sea, subject to rebuttal by the ap-
pellant. A temporary credential or en-
dorsement may be denied for that rea-
son alone.

(d) All temporary credentials or en-
dorsements will provide that they ex-
pire not more than six months after
issuance or upon service of the Com-
mandant’s decision on appeal, which-
ever occurs first. If a temporary cre-
dential or endorsement expires before
the Commandant’s decision is ren-
dered, it may be renewed, if authorized
by the Commandant.

(e) If the request for a temporary cre-
dential or endorsement is denied by the
Administrative Law Judge, the indi-
vidual may appeal the denial, in writ-
ing, to the Commandant within 30 days
after notification of such denial. Any
decision by the Commandant to deny is
the final agency action.

(f) Copies of the temporary credential
issued become a part of the record on
appeal.

[CGD 82-002, 50 FR 32184, Aug. 9, 1985, as
amended by USCG-2004-18884, 69 FR 58342,
Sept. 30, 2004; USCG-2006-24371, 74 FR 11215,
Mar. 16, 2009]

§5.713 Appeals to the National Trans-
portation Safety Board.

(a) The rules of procedure for appeals
to the National Transportation Safety
Board from decisions of the Com-
mandant, U.S. Coast Guard, affirming
orders of suspension or revocation of
credentials or endorsements are in 49
CFR part 825. These rules give the
party adversely affected by the Com-
mandant’s decision 10 days after serv-
ice upon him or his attorney of the
Commandant’s decision to file a notice
of appeal with the Board.

(b) In all cases under this part which
are appealed to the National Transpor-
tation Safety Board under 49 CFR part
825, the Chief Counsel of the Coast
Guard is designated as the representa-
tive of the Commandant for service of



Coast Guard, DHS

notices and appearances. Communica-
tions should be addressed to Com-
mandant (CG-094), Attn: Judge Advo-
cate General (JAG) and Chief Counsel,
U.S. Coast Guard Stop 7213, 2703 Martin
Luther King Jr. Avenue SE., Wash-
ington, DC 20593-7213.

(¢c) In cases before the National
Transportation Safety Board the Chief
Counsel of the Coast Guard may be rep-
resented by others designated of coun-
sel.

[CGD 82-002, 50 FR 32184, Aug. 9, 1985, as
amended by USCG-2006-24371, 74 FR 11215,
Mar. 16, 2009; USCG-2009-0702, 74 FR 49224,
Sept. 25, 2009; USCG-2013-0671, 78 FR 60144,
Sept. 30, 2013]

§5.715 Stay of effect of Decision of the
Commandant on Appeal: Temporary
credential and/or endorsement
pending appeal to National Trans-
portation Safety Board.

(a) A Decision of the Commandant on
Appeal affirming an order of revoca-
tion, except a revocation resulting
from an offense enumerated under §5.59
or suspension that is not placed en-
tirely on probation, which is appealed
to the National Transportation Safety
Board, may be stayed if, in the Com-
mandant’s opinion, the service of the
appellant on board a vessel at that
time or for the indefinite future would
be compatible with the requirements of
safety at sea and consistent with appli-
cable laws. If one of the offenses enu-
merated in §5.61(a) has been found
proved, the continued service of the ap-
pellant will be presumed not compat-
ible with safety at sea, subject to re-
buttal by the appellant; in cases of of-
fenses under §5.61(a), a temporary cre-
dential and/or endorsement may be de-
nied for that reason alone.

(b) A stay of the effect of the Deci-
sion of the Commandant on Appeal
may be granted by the Commandant
upon application by the respondent
filed with the notice served on the
Commandant under 49 CFR 825.5(b).

(¢c) An Officer in Charge, Marine In-
spection, on presentation of an original
stay order, issues a temporary creden-
tial and/or endorsement as specified in
the stay order. This credential and/or
endorsement is effective for not more
than six months, renewable until such
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time as the National Transportation
Safety Board has completed its review.

[CGD 82-002, 50 FR 32184, Aug. 9, 1985, as
amended by USCG-2006-24371, 74 FR 11215,
Mar. 16, 2009]

Subpart K—Review of Administra-
tive Law Judge’s Decisions in
Cases Where Charges Have
Been Found Proved

§5.801 Commandant’s review.

Any decision of an Administrative
Law Judge, in which there has been a
finding of proved, may be called up for
review by the Commandant without
procedural formality.

§5.803 Record for decision on review.

The transcript of the hearing, to-
gether with all papers and exhibits
filed, shall constitute the record for
consideration and review.

[CGD 82-002, 50 FR 32184, Aug. 9, 1985, as
amended by USCG-2004-18884, 69 FR 58342,
Sept. 30, 2004]

§5.805 Action on review.

(a) The Commandant may adopt, in
whole or in part, the findings, conclu-
sions, and basis therefor stated by the
Administrative Law Judge, may make
entirely new findings on the record, or
may remand the case to the Adminis-
trative Law Judge for further pro-
ceedings.

(b) In no case will the review by the
Commandant be followed by any order
increasing the severity of the Adminis-
trative Law Judge’s original order.

(c) The Decision of the Commandant
on Review, shall be the final agency ac-
tion in the absence of a remand.

[CGD 82-002, 50 FR 32184, Aug. 9, 1985, as
amended by USCG-2004-18884, 69 FR 58342,
Sept. 30, 2004]

§5.807 Commandant’s Decision on Re-
view.

The Commandant’s Decisions on Re-
view are available for reading purposes
at Coast Guard Headquarters, at Of-
fices of District Commanders, Sector
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